United States Court of Appeals,
El eventh Circuit.
No. 94-8607.

Eddi e BARTELS, individually and on behalf of all others simlarly
situated, Al ethia Pinkney, individually and on behalf of all others
simlarly situated, Shirley Travis, individually and on behal f of
all others simlarly situated, Iris Huss, individually and on
behal f of all others simlarly situated, Sharon Davis, individually
and on behalf of all others simlarly situated, Leonie Smart,
i ndividually and on behalf of all others simlarly situated, Mary
L. Manley, individually and on behalf of all others simlarly
situated, Doretha Young, individually and on behalf of all others
simlarly situated, Ruby C. Carr, individually and on behal f of all
others simlarly situated, Alfreda C. Bantum individually and on
behal f of all others simlarly situated, Vera Borson, individually
and on behalf of all others simlarly situated, Plaintiffs-
Appel | ant s,

V.

ALABAVA COMVERCI AL COLLEGE, INC., dba Riley Training Institute of
Savannah, Waycross and Brunsw ck, Georgia, et al., Defendants-

Appel | ees.
June 13, 1995.

Appeal from the United States District Court For the Southern
District of Georgia. (No. Cv293-162), Anthony A. Al aino, Judge.

Bef ore HATCHETT, G rcuit Judge, HENDERSON, Senior G rcuit Judge,
and YOUNG, Senior District Judge.

HATCHETT, Circuit Judge:

Appel I ants, Eddi e Bartel s and ot her forner students of Al abama
Commercial College, filed this action seeking rescission of their
student |loan contracts and other relief. The district court
di sm ssed their anended conplaint for lack of subject matter
jurisdiction. W reverse.

FACTS

Appel I ants, nmenbers of a putative class, are forner students

"Honor abl e George C. Young, Senior U.S. District Judge for
the Mddle District of Florida, sitting by designation.



of the now defunct Al abama Conmmercial Coll ege that did business as
Riley Training Institute of Savannah, Waycross, and Brunsw ck,
Ceorgia (the school). The appellees either reinsured, guaranteed,
or purchased student |oan contracts that appellants had signed.
The appellees are: the Secretary of the United States Departnent
of Education, Richard Riley (the Secretary); the Student Loan
Mar keting Association (Sallie WMae); the Hi gher Education
Assi stance Foundation (HEAF); and the Georgia Hi gher Education
Assi stance Corporation (GHEAC). This lawsuit is based upon the
appel l ants' contention that the school fraudul ently induced themto
enroll in the school and to enter into federally guaranteed student
| oan contracts. According to the appellants, the school then
failed to provide any wort hwhil e educati on or job placenent. Thus,
upon | eaving the school, appellants were left with several thousand
dollars in student | oan debt. Through the use of various theories
of vicarious liability, the appellants seek to interpose state
common | aw fraud and contract clains that they nay assert agai nst
t he school, as defenses to any collection efforts on the part of
t he appel | ees.

Appel l ants claim the Guaranteed Student Loan (GSL) program
t hat Congress authorized through enactnent of Part B of Title IV of
t he H gher Education Act of 1965 (HEA), 79 Stat. 1219, as anended,
20 US.CA 8 1070 et seq., financed their attendance at the
school .* The GSL programwas desi gned to encourage private | enders

to provi de educational |oans to students. In order to further this

The GSL program has been renamed the Federal Famly
Education Loan (FFEL) program See Pub.L. No. 102-325, 8§
411(a) (1), 106 Stat. 510 (1992).



objective, the federal governnment provides private comercial
| enders with a guaranty that a student's educational |oan will be
repaid even if the student defaults.

Under a typical GSL program transaction, a private |ender
issues a loan directly to the student. The institution of higher
education ordinarily is not a party to the | oan agreenent and has
no role in the transaction other than to provide the lender with a
statement of the student's estimated cost of attendance and
financi al assistance needs. The federal governnment, noreover, does
not directly guarantee the |loan of the private lender. Rather, a
guarantor, typically a state or private nonprofit agency such as
HEAF and GHEAC, provides the private lender with a guaranty that
the loan will be repaid even if the student defaults. These
guarantors, in turn, enter into reinsurance agreenents with the
Department of Education under which the Departnent of Education
reinsures up to 100 percent of the guarantors' |osses in paying
defaul ted clai ns. Thus, in the event a student defaults, the
guarantor reinburses the private lender of +the |[|oan, takes
assignment of the loan from the Ilender, and then seeks
rei nbursenent fromthe Departnent of Education.

The appel | ants' conpl ai nt, as anended, sought the cancell ation
of their GSL program indebtedness, an order enjoining further
collection efforts against themon the part of the appellees, and
the return of all GSL program paynents previously nmade. Count |
all eged state |aw fraud on the part of the school as a result of
its msrepresentations regarding the quality of training the

students woul d receive and the school's job placenent assistance



for students. GHEAC, HEAF and Sallie Mae were also naned in this
count based on, anobng other grounds, the allegation that the
| enders stood in an "origination relationship” with the school

t hat the school acted as an agent for the | enders in procuring the
| oans, and that GHEAC, HEAF and Sallie Mae were assignees of the
| oan contracts.® Count Il alleged breach of contract on the part
of the school, the Secretary, GHEAC, HEAF and Sallie Mae. That
count all eged that the school breached its enrol |l nent contract when
it failed to provide prom sed educational training and job
pl acenent. Count Two's cl ai ns agai nst GHEAC, HEAF and Sallie Me
were based on the sane allegations and relationships stated in
Count One. The breach of contract clai magainst the Secretary was
prem sed on, anong other things, the assertion that the |enders
stood in an "origination relationship” with the school, that the
Secretary i s an assignee of | oan agreenents between the appell ants
and the lenders, and that the prom ssory notes for those | oans are

inmplied to have included the FTC Holder Rule clause.® Count |I

An "origination relationship" between a school and a |ender
ari ses when the | ender del egates to the school substanti al
| oan- maki ng functions ordinarily performed by the I ender. 34
C.F.R 8 682.200. The Secretary of Education has adopted an
informal policy of not requiring guarantors to make collection
efforts on defaulted | oans when an origination relationship
exi sted between the school and the lender. The policy is
apparently notivated by the Secretary's desire to ensure that
| enders performthe requisite due diligence prior to nmaking a
|l oan; and in the absence of such due diligence, |enders should
not be able to avail thenselves of the benefit of the federal
guaranty. See 34 CF.R 8 682.500(c)(1).

®As part of its effort to afford relief to students who
obtained | oans after enrolling in questionable schools, Congress
directed the Departnment of Education to develop a comon | oan
application formand prom ssory note to be used by al
participants in the GSL program See 20 U S.C. A 8§ 1082(m (1)
(Supp.1995). This form which went into effect in 1994,



all eged a violation of Georgia's UniformDeceptive Trade Practices
Act, OC. G A 88 10-1-370 et seq., on the part of all the appellees
based on, anobng other grounds, their failure to ensure that the
appel l ants' student | oan contracts contained the FTC Hol der Rul e,
and failure to conply with the rule. Count Three further alleged
that the appellants' failure to conply with the Hi gher Education
Act constituted unfair and deceptive trade practices under Georgia
aw. Count 1V alleged anex delicto breach of contract on the part
of the school, HEAF and GHEAC due to their failure to ensure that
the appellants' student |oan contracts contained the FTC Hol der
Rul e.

In a section of their anmended conplaint entitled "Prayer for
Relief," the appellants presented a nore particularized assertion
of their bases for relief than was articulated in the counts. They
requested the district court, pursuant to Counts | and Il, to
declare all Jloan contracts they signed unenforceable by the
Secretary, HEAF, GHEAC and Sallie Mae because they stood in an
origination relationship with the lenders and the school. The
appel l ants al so sought injunctive relief under all four counts to
prevent the Secretary, HEAF, GHEAC and Sallie Mae from attenpting
to collect on their student |oans. That section of the conpl aint
al so sought injunctive relief under all four Counts to prevent the
Secretary, HEAF, GHEAC and Sallie Mae from transferring or

assigning the | oans during the pendency of this litigation.

i ncorporates a Federal Trade Conm ssion (FTC) clause (the FTC
Hol der Rule). As applied to this case, the rule would allow a
student to use consuner clains and defenses against a school as
defenses to bank loans. See 16 CF. R § 433.2(a).



PROCEDURAL HI STORY

The appellants filed their conplaint in United States District
Court for the Southern District of Georgia on August 17, 1993. On
Oct ober 4, 1993, CGHEAC filed a notion to dismss the plaintiffs
conplaint pursuant to rules 12(b)(1) and 12(b)(6) of the Federal
Rules of Civil Procedure. The appellants filed an anended
conpl aint on Cctober 12, 1993. On Novenber 22, 1993, the Secretary
filed a notion to dism ss pursuant to rules 12(b)(1) and 12(b)(6).
On Novenber 23, 1993, HEAF filed a notion to dism ss pursuant to
rule 12(b)(6). On Novenber 24, 1993, Sallie Mae filed a notion to
dismss pursuant to rules 12(b)(1) and 12(b)(6). The district
court entered a default judgnent against the school on Decenber 9,
1993.

On March 24, 1994, the district court dismssed the conplaint
for lack of subject matter jurisdiction. The district court found
federal subject matter jurisdiction |acking because the appell ants
failed to allege that their state | aw cl ains necessarily turned on
some construction of federal |aw. The district court believed that
t he conpl ai nt presented only three arguabl e federal "ingredients":
the "origination relationship" between the school and the |enders
mentioned in Counts | and Il; the FTC Hol der Rul e nmentioned in all
four counts; and the Hi gher Education Act nmentioned in Count |11
The court believed that the best argunent for the presence of
federal question jurisdiction was found in the appellants'
assertion of an "origination relationship" between the school and
the lenders. The court concluded, however, that the presence of

the origination issue was not strong enough to support federa



guestion jurisdiction.

The court also found that the presence of the FTC Hol der Rul e
in Count |11, the Georgia deceptive trade practices count, did not
merit federal question jurisdiction because state |aw governs
whet her the violation of the FTC rule, or its om ssion fromthe
students' |oan contracts, constituted a violation of Georgia |aw.
The court also found that Count IV, the ex delicto contract breach
count, did not confer federal question jurisdiction because the
i ssue of whether the appellees' failure to ensure placenent of the
FTC Hol der Rule in the | oan agreenents constituted a breach of the
contract was a question of state law  Alternatively, the court
found that the FTC Act did not provide a private cause of action.
Wth respect to the presence of the HEA in Count IIl and in the
appel l ants' prayer for relief, the court found that the appellants’
ability to succeed on the four counts was not sufficiently tied to
the assertion that the appellees' action violated the HEA
Therefore, the HEA allegation did not create federal question
jurisdiction.

Appel lants filed a nmotion for reconsideration on April 4,
1994, that nore fully developed their argunent that the HEA
contai ned an independent grant of federal question jurisdiction
over non-tort clainms for nonetary relief against the Secretary.
Appel lants relied on 20 U.S.C. §8 1082(a)(2)'s "sue and be sued”
cl ause as support for their argunent. On April 19, 1994, the
Secretary filed a response in opposition to the appellants' notion
for reconsideration. The Secretary agreed with the appell ants that

section 1082(a)(2)'s "sue and be sued" clause constituted an



i ndependent grant of federal court jurisdiction. The Secretary
argued, however, that the district court's order dismssing the
conpl aint could be upheld on the alternative ground of failure to
state a claimupon which relief could be granted. |In denying the
notion for reconsideration, the district court concluded that the
appel  ants had not asserted any clains arising under the HEA i n any
of the four counts of their conplaint. Appellants filed a tinely
noti ce of appeal .
| SSUE

The sole issue in this appeal is whether the district court
err when it ruled that it did not have subject matter jurisdiction
under the "sue and be sued"” provision of section 1082(a)(2) of the
HEA.

CONTENTI ONS

The appellants contend that jurisdiction was proper because
t he case i nvolves the Secretary's adm nistration of the GSL program
and 20 U.S.C. 8§ 1082(a)(2)'s "sue and be sued" clause confers
jurisdiction through its specific reference to the federal courts.
Appel | ants argue, noreover, that every action that the Departnent
of Education engages in arises under the federal statutes that
created it and its prograns. Therefore, a suit against the
Depart ment of Education necessarily arises under the |aws of the
United States.

The Secretary and HEAF agree with the appellants' argunent
that jurisdiction was proper because the case involves the
Secretary's adm nistration of the GSL program They invite us to

uphold the district court's dismssal on the alternative ground



that the appellants have failed to state a cause of action that
entitles them to relief. Sallie Mae and GHEAC assert that the
appel lants did not make a jurisdictional allegation under section
1082. Therefore, they did not conply with the well pleaded
conplaint rule, and, in any event, section 1082(a)(2)'s "sue and be
sued"” clause is limted to clains arising under the HEA.
DI SCUSSI ON

The federal question jurisdiction of the district court is a
guestion of | aw subject to de novo review. United States v. Perez,
956 F.2d 1098, 1101 (11th G r.1992). The Supreme Court has
recently addressed the jurisdictional inplications of "sue and be
sued” clauses in Anerican National Red Cross v. S.G, --- US. ----
, 112 S. Ct. 2465, 120 L.Ed.2d 201 (1992). In that case, a husband
and wife, who clainmed that the wife had contracted acquired i nmune
defici ency syndrone (AIDS) froma transfusi on of contam nated bl ood
the Red Cross supplied, filed a state law tort action against the
Red Cross in New Hanpshire state court. The Red Cross renoved the
action to federal district court on the ground that its charter
contained a "sue and be sued" clause that conferred original
federal jurisdiction over suits involving the Red Cross.® The
district court denied a notion to remand the case to state court on
the ground that the "sue and be sued" provision conferred original
federal jurisdiction. On interlocutory appeal, the United States

Court of Appeals for the First Crcuit concluded that the "sue and

“The American National Red Cross charter authorizes the
organi zation to "sue and be sued in courts of |law and equity,
State or Federal, within the jurisdiction of the United States."
36 US.CA 8§ 2



be sued" provision did not confer original federal jurisdiction,
and reversed the district court. The Suprene Court reversed the
court of appeals's decision. The Court drew a distinction between
"sue and be sued" cl auses that specifically referenced the federal
courts and those that do not. Relying on Gsborn v. Bank of the
United States, 9 Wieat. 738, 6 L.Ed. 204 (1824) and D Oench, Duhne
& Co. v. Federal Deposit Ins. Corp., 315 U S. 447, 62 S.Ct. 676, 86
L. Ed. 956 (1942), the Court held that a "sue and be sued provision
may be read to confer federal court jurisdiction if, but only if,
it specifically nmentions the federal courts.” American Nationa
Red Cross, --- U S at ----, 112 S.C. at 2471.
Section 432(a)(2) of the HEA provides, in relevant part:
In the performance of, and wth respect to, the

functions, powers, and duties, vested in himby this part, the
Secretary may—

(2) sue and be sued in any court of record of a State
havi ng general jurisdiction or in any district court of the
United States, and such district courts shall have
jurisdiction of civil actions arising under this part w thout
regard to the anmount in controversy...

20 U.S.C A 8 1082(a) (enmphasis added). Section 1082(a)(2), as was
the case with the congressional charter involved in American
National Red Cross, "specifically nentions the federal courts.”
American National Red Cross, --- US at ----, 112 S.C. at 2471.
Therefore, the section's "sue and be sued" provision confers
federal court jurisdiction over actions involving "the performance
of " the Secretary's duties under the GSL programor the Secretary's
"functions, powers, and duties" under that program See 20

U.S.C.A § 1082(a)(2).



The district court dism ssed the appellants' conplaint on the
ground that they had not denonstrated that their clainms arose under
the HEA. In interpreting section 1082(a)(2), the district court
enphasi zed the section's "arising under this part" | anguage to the
excl usi on of the "sue and be sued" | anguage.® The district court's
reliance on the "arising under this part"” |anguage of section
1082(a)(2)'s "sue and be sued" provision led it to review the
appel  ants' anended conpl ai nt for conpliance with the well pleaded
conplaint rule applicable to "arising under” jurisdiction based on
28 U.S.C. 8§ 1331. See Verlinden B.V. v. Central Bank of Nigeria,
461 U. S. 480, 494, 103 S. C. 1962, 1971, 76 L.Ed.2d 81 (1983)
(noting that the well pleaded conplaint rule only applies to
statutory matters arising under cases). Al though the district
court properly applied the law applicable to "arising under”
jurisdiction, we nust reverse its dismssal of the anmended
conpl aint because the first clause of section 1082's "sue and be
sued” provision, through its specific nmention of the federal
courts, constitutes a separate and independent jurisdictional
grant. See Anerican National Red Cross, --- US at ----, 112
S.C. at 2471.

The first clause of section 1082(a)(2)'s "sue and be sued"
provision allows the Secretary to "sue and be sued ... in any
district court of the United States.” W believe this first clause
of section 1082(a)(2)'s "sue and be sued" provision provides the

federal courts with an i ndependent jurisdictional grant over cases

°Section 1082(a)(2)'s "this part" |anguage refers to Part
(b) of Title IV of the HEA; the GSL programis authorized under
that portion of the HEA. See 79 Stat. 1219.



involving the Secretary's admi nistration of the GSL program The
second cl ause of the provision provides: "and such district courts
shall have jurisdiction of civil actions arising under this part
wi thout regard to the anmount in controversy." 20 US.CA 8
1082(a) (2). The second clause nerely clarifies that if the
district court exercises "arising under" jurisdiction over clains
involving the GSL program it nust do so without regard to the
amount in controversy. W do not believe the section's "arising
under this part"” |anguage can be properly read as a limtation on
the first clause of the "sue and be sued"” provision.

Section 1082(a)(2) was originally enacted in 1965. See Pub L.
89-329, Title 4, section 432 (Nov. 8, 1965), 79 Stat. 1246, 1247.
At that time, 28 U S.C. 8 1331's federal question jurisdiction
provi si on al so contai ned an anount i n controversy requirenent. See
13B, Charles A. Wight, et al., Federal Practice and Procedure §
3561.1 at 5-13 (2d ed. 1984). Therefore, if Congress desired to
provide the district courts with jurisdiction over cases arising
under federal law without regard to an amount in controversy,
Congress had to do so specifically in the statute. See 13B,
Charles AL Wight, et al., Federal Practice and Procedure 8§ 3561.1
at 5. Congress, of course, has since elimnated the amount in
controversy requirenent for cases arising under federal |aw. See
28 U.S.C. 8§ 1331. However, in 1965, when Congress stated in
section 1082(a)(2) that the "district court shall have jurisdiction
of civil actions arising under this part w thout regard to the
amount in controversy," Congress was nerely instructing the

district courts that cases arising under the GSL program need not



comply with section 1331's anobunt in controversy requirenent.
Addi tionally, we do not believe that the "arising under this part”
| anguage of section 1082(a)(2) is a limtation on the "sue and be
sued” clause. In American National Red Cross, the Supreme Court
recognized that its decision in D Cench, Duhnme, involving the
Charter of the Federal Deposit Insurance Corporation, had also
contai ned a separate jurisdictional provisionin additionto a "sue
and be sued" clause. In D Cench Duhne, as in this case,
jurisdictional overlap existed between the separate jurisdictional
provision and the "sue and be sued" clause. The court,
nevert hel ess, concluded that such jurisdictional overlap did not
[imt the independent grant of federal jurisdiction conferred by
t he "sue and be sued" clause. See Anerican National Red Cross, ---
Uus at ----, 112 S .. at 2470; D Cench, Duhme & Co., 315 U. S. at
455-56 n. 2, 62 S.Ct. at 679 n. 2. Thus, section 1082(a)(2)'s
reference to cases arising under the GSL programdoes not limt the
i ndependent jurisdictional grant Congress conferred on the district
courts through the "sue and be sued" cl ause.

Adm ttedly, American National Red Cross involved a federally
chartered corporation and this case, in contrast, involves a
federal agency. W are, however, unable to discern any reason why
Aneri can National Red Cross 's hol dings should belimted solely to
statutory "sue and be sued" cl auses involving federally chartered
cor porations. The statutory interpretation analysis that the
Suprenme Court conducted in Anmerican National Red Cross can be
straightforwardly applied to other statutes beyond the real m of

federally chartered corporations. | mportantly, the strongest



support for our holding in this case can be found in Justice
Scalia's dissent in Arerican National Red Cross.

In Anerican National Red Cross, Justice Scalia drew a
di stinction between "sue and be sued" clauses that nerely confer
capacity to be sued in federal courts and "sue and be sued" cl auses
that confer both capacity and jurisdiction. --- US at ----, 112
S.C. at 2476 (Scalia, J., dissenting). Justice Scalia was of the
opinion that the "sue and be sued"” clause at issue in Anerican
National Red Cross "nerely establishes that the Red Cross is a
juridical person." Anerican National Red Cross, --- U S at ----,
112 S.C. at 2476 (Scalia, J., dissenting). Two factors |ed
Justice Scalia to conclude that the "sue and be sued" provision at
issue in American National Red Cross did not confer federal court
jurisdiction, First, he asserted that the statute's general
reference to the "federal courts" was too broad to confer subject
matter jurisdiction on the federal courts. Anmerican National Red
Cross, --- US at ----, 112 S C. at 2477 (Scalia, J.,
dissenting). |If the statute had nentioned "a particular federal
court,"” Justice Scalia believed a stronger argunent could be nmade
that Congress intended to confer subject matter jurisdiction upon
the federal courts. See American National Red Cross, --- U S at
----, 112 S. . at 2477 (Scalia, J., dissenting). Second, Justice
Scalia objected to the fact that the statute in American National
Red Cross did not distinguish between federal courts and state
courts. American National Red Cross, --- U S at ----, 112 S. C.
at 2477 (Scalia, J., dissenting). According to Justice Scalia, the

Ameri can National Red Cross charter's parallel treatnment of federal



and state courts underm ned a jurisdictional reading of the statute
because a federal entity could not file an action in state court

w thout first "establishing the independent basis of jurisdiction

appropriate under state law " Anerican National Red Cross, ---
UsS at ----, 112 S .. at 2477 (Scalia, J., dissenting) (citations
om tted).

Section 1082, however, addresses both of +the concerns
enunerated by Justice Scalia in his dissent in Amrerican National
Red Cross. Section 1082(a)(2) allows the Secretary to "sue and be
sued ... in any district court of the United States." (enphasis
supplied). Congress therefore has clearly indicated the particul ar
federal court it sought to confer jurisdiction upon. See Anmrerican
Nati onal Red Cross, --- US at ----, 112 S .. at 2477 (Scali a,
J., dissenting). Additionally, section 1082(a)(2) allows the
Secretary to "sue and be sued in any court of record of a state
having general jurisdiction...." (enphasis supplied). Congress,
t herefore, has acknow edged that the Secretary may not file a state
court action wthout establishing "the independent basis of
jurisdiction appropriate under state law.”" See Anerican Nati onal
Red Cross, --- US at ----, 112 S . C. at 2477 (Scalia, J.,
di ssenting). Moreover, we believe the argunents in support of
federal court jurisdictioninthis case are nore conpelling thanin
Anmerican National Red Cross. This case involves a federal agency's
oversight and application of a federal statutory and regulatory
scheme. W believe Congress's reasons for ensuring federal court
jurisdiction in this instance would have been greater than for a

federally chartered corporation



CONCLUSI ON
Accordingly, we hold that the "sue and be sued" clause of
section 1082(a)(2) confers federal subject matter jurisdiction
through its specific reference to the federal district courts. The
district court's order dismssing the appellants' conplaint with
prejudice is vacated and the case is remanded to the district
court.

VACATED and REMANDED.



